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JUSTICE HOLMES, THE PREDICTION THEORY OF LAW, 
AND PRAGMATISM 


T would be generally agreed, even by those who are most critical 
of it, that pragmatism is America’s most distinctive contribu- 
tion to philosophy. It would also be agreed that Oliver Wendell 
Holmes, Jr. had the ablest philosophical mind that has been de- 
voted to law in this country. But it has not yet been shown how 
close he stood to pragmatism. 

John Dewey, in the last chapter of his chief work, and as a prel- 
ude to his own most eloquent paragraphs, made effective use of 
two pages of quotations from Holmes, gladly borrowing, as he said, 
“‘the glowing words of one of our greatest American philoso- 
phers.’’! A young Chinese friend of Holmes urged him to read 
Dewey’s book. Holmes began it sceptically; it seemed to be so 
badly written. But he read it twice in the winter of 1926-1927, 
and wrote his impressions in five letters over a period of a year 
and a half. ‘‘He seems to me,’’ Holmes said, ‘‘to have more of 
our cosmos in his head than any philosopher I ever read.’’? 
Holmes reread the book in 1929, and recommended it to Sir Fred- 
erick Pollock. The only clearly intelligible sentences Pollock pro- 
fessed to find in it were those which Dewey quoted from Holmes; 
but Holmes in letters of 1930 and 1931 to Pollock said: ‘‘His view 
of the universe came home to me closer than any other that I 
know.’’ ‘‘So methought God would have spoken had He been in- 
articulate but keenly desirous to tell you how it was.’’® 

This philosophical affinity, discovered when Dewey was in his 
sixties and Holmes in his eighties, might easily have been discov- 
ered thirty years before. The years 1897 and 1898 are memorable 
for three pronouncements, each a classic of pragmatism, but not 
yet brought into relation. The last of the three, James’s Cali- 


1 Experience and Nature (1925 ed.), pp. 417-419, quoted without references 
from Holmes: Collected Legal Papers (1920), pp. 305, 314-316. 

2Letters to John C. H. Wu in Harry ©. Shriver (ed.): Justice Oliver 
Wendell Holmes: His Book Notices and Uncollected Letters and Papers (1936), 
pp. 190-198. 

8 Holmes-Pollock Letters (1941), Vol. II, pp. 242, 272, 287. 
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fornia lecture on ‘‘Philosophical Conceptions and Practical Re- 
sults,’’ in which pragmatism was first publicly called by that name, 
is better known to philosophers than the two more substantial pro- 
~ nouncements that preceded it. Perhaps that is because philoso- 
phers have a weakness for what comes to focus on religion. In 1897 
Dewey read at Michigan the paper on ‘‘The Significance of the 
Problem of Knowledge’’ in which we first find the program of 
‘*reconstruction in philosophy’’ that was carried out in the works 
of his maturity. It is full of the consciousness of the end of one 
epoch in philosophy and the dawn of another. But perhaps more 
epoch-making than either of these pronouncements of professional 
philosophers was the first of the three, Holmes’s ‘‘Path of the 
Law,’’ which has since become the gospel of ‘‘legal realism.’’* Ad- 
dressing the faculty and students of the Boston University School 
of Law at the dedication of its new hall, Holmes said: 


When we study law we are not studying a mystery but a well-known pro- 
fession. We are studying what we shall want in order to appear before 
judges, or to advise people in such a way as to keep them out of court. The 
reason why it is a profession, why people will pay lawyers to argue for them or to 
advise them, is that in societies like ours the command of the public force is 
intrusted to the judges in certain cases, and the whole power of the state will 
be put forth, if necessary, to carry out their judgments and decrees. People 
want to know under what circumstances and how far they will run the risk of 
coming against what is so much stronger than themselves, and hence it becomes 
a business to find out when this danger is to be feared. The object of our 
study, then, is prediction, the prediction of the incidence of the public force 
through the instrumentality of the courts. 

You can see very plainly that a bad man has as much reason as a good 
one for wishing to avoid an encounter with the public force. . . . If you want 
to know the law and nothing else, you must look at it as a bad man, who 
cares only for the material consequences which such knowledge enables him to 
predict, not as a good one, who finds his reasons for conduct, whether inside 
the law or outside of it, in the vaguer sanctions of conscience. 

Take the fundamental question, What constitutes the law? You will find 
some text writers telling you that it is something different from what is de- 
cided by the courts of Massachusetts or England, that it is a system of reason, 
that it is a deduction from principles of ethics or admitted axioms or what 
not, which may or may not coincide with the decisions. But if we take the 
view of our friend the bad man we shall find that he does not care two straws 


4 Harvard Law Review, Vol. 10 (1896-1897), pp. 457-478; Collected Legal 
Papers, pp. 167-202. Bibliography of legal realism in Edwin N. Garlan: 
Legal Realism and Justice (1941), pp. 135-144; add Sabine: ‘‘The Pragmatic 
Approach to Politics,’? American Political Science Review, Vol. 24 (1930), 
pp. 865-885. Dewey’s address was published in the University of Chicago 
Contributions to Philosophy in 1897 and reprinted in The Influence of Darwin 
on Philosophy (1910), pp. 271-304. James’s address was published in the 
University of California Chronicle in 1898 and reprinted in Collected Essays 
and Reviews (1920), pp. 406-437. 
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for the axioms or deductions, but that he does want to know what the Massa- 
chusetts or English courts are likely to do in fact. I am much of his mind. 
The prophecies of what the courts will do in fact, and nothing more pretentious, 
are what I mean by the law. 

The primary rights and duties with which jurisprudence busies itself again 
are nothing but prophecies.... ... a legal duty so called is nothing but a 
prediction that if a man does or omits certain things he will be made to suffer 
in this or that way by judgment of the court; and so of a legal right. . . . The 
duty to keep a contract at common law means a prediction that you must pay 
damages if you do not keep it—and nothing else. If you commit a tort, you 
are liable to pay a compensatory sum. If you commit a contract, you are liable 
to pay a compensatory sum unless the promised event comes to pass, and that 
is all the difference. . . . You see how the vague circumference of the notion 
of duty shrinks and at the same time grows more precise when we wash it 
with cynical acid and expel everything except the object of our study, the 
operations of the law.5 


Whatever may be thought of the merits of this prediction theory, 
it is, I believe, the only systematic application of pragmatism that 
has yet been made. The most striking fact about it, however, is 
that it clearly conceives the law not from the legislator’s or 
judge’s point of view but from that of the practising lawyer. Yet 
when Holmes delivered this address he was and had been for fif- 
teen years an Associate Justice of the Supreme Judicial Court of 
Massachusetts. It is inconceivable that in his work as judge he 
should have thought of law as prediction except with reference to 
a possible appeal of cases he was considering to the United States 
Supreme Court. Judges are not engaged in predicting their own 
behavior.. It is a fair inference, therefore, that Holmes’s first 
formulation of the theory antedates his appointment to the bench. 
But we are not confined to inference. The theory may be traced 
back in his published writings, back even of his masterpiece on 
The Common Law (1881), so full of the spirit of pragmatism from 
the ringing sentences in which its theme is announced—‘‘ The life 
of the law has not been logic: it has been experience’’—on to the 
end, back, in fact, to the early 1870’s, when Holmes was a member 
of ‘‘The Metaphysical Club”’ in which, as Peirce tells us, ‘‘the name 
and doctrine of pragmatism saw the light.’’ ® 


5 Collected Legal Papers, pp. 167, 170, 171, 172-173, 168, 169, 175, 174. 
The last sentence is in the astringent tradition of Hobbes, Bentham, and 
Austin, who were Holmes’s trinity. ‘‘The light of human minds is perspicuous 
words, but by exact definitions first snuffed and purged from ambiguity.’’ 
Cf. Chauncey Wright’s nihilism—‘‘an exorcism of the vague’’—and especially 
James’s 1898 lecture on the ‘‘shrinkage’’ that follows application of the 
principle of pragmatism. 

6 Collected Papers, 5.12. Perry: Thought and Character of William 
James, Vol. I, pp. 534-536, Vol. II, pp. 407-408. 
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In a long letter from Berlin in 1868 James had written to 
Holmes: ‘‘When I get home let’s establish a philosophical society 
to have regular meetings and discuss none but the very tallest and 
broadest questions. ...’’” The society was organized in 1869. 
The most significant fact about it is that of its six most active mem- 
bers three were lawyers—Holmes, Nicholas St. John Green, and 
Joseph Warner. The other three were experimental scientists— 
James, Peirce, and Chauncey Wright. To the three lawyers I ven- 
ture to add a fourth, John Chipman Gray, not named by Peirce, © 
but mentioned in James’s letter proposing the organization. He 
and Holmes often called together on James during its most active 
years (1869-1872), and James lists him with Peirce and Holmes 
among those with whom he gossiped most on generalities.2 Wright 
and Green were the natural leaders of the group by right of philo- 
sophical maturity. They were both about forty; Peirce, Gray, 
Holmes, and James about thirty; Warner in his early twenties.° 
The one thing that all seven had in common, besides a Harvard de- 
gree, was an enthusiasm for the British tradition in philosophy, 
and a sense of the epoch-making importance of Darwin’s Origin of 
Species, which had appeared a decade before their first meetings. 
Peirce alone of their number ‘‘had come upon the threshing floor 
of philosophy through the doorway of Kant,’’ and even his ideas 
were acquiring the British accent. ; 

According to the usual account, the name ‘‘pragmatism’’ was 
suggested by Kant, the doctrine by reflection on the methods of the 
experimental sciences in the light of British empiricism. What- 


‘ 


7 Letters (1920), I, 126. 

8 Ibid., pp. 151, 154, 168-169. All three were members of a less informal 
and longer-lived dining club which began about the same time: Perry, Vol. I, 
p. 360; Letters, Vol. II, pp. 9-10. Moorfield Storey says its members ‘‘ always 
thought that at the Club table we got the best conversation in Boston’’: M. A. 
DeWolfe Howe: Portrait of an Independent (1932), pp. 241-242. Storey says 
elsewhere that ‘‘while Gray enjoyed the meetings and listened with pleasure 
to what others said, he himself said little’’: [Roland Gray, ed.], John Chip- 
man Gray (1917), p. 103. If he attended The Metaphysical Club, he may 
have been less reticent there; but is likely to have contributed most in private 
conversation with Holmes and James. 

®On Green, see note 11 below. Peirce said Wright was ‘‘the strongest 
member,’’ ‘‘our boxing-master whom we—I particularly—used to face to be 
severely pummeled.’’ Sixty years later in a letter to Pollock expounding his 
own general philosophy, Holmes said: ‘‘Chauncey Wright, a nearly forgotten 
philosopher of real merit, taught me when young that I must not say necessary 
about the universe, that we don’t know whether anything is necessary or not. 
So I describe myself as a bettabilitarian. I believe that we can bet on the 
behavior of the universe in its contact with us.’’ See also Perry, Ch. XXXI 
and appendix III. On Warner see M. A. DeWolfe Howe (ed.): Later Years of 
the Saturday Club (1927), pp. 295-299. 
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ever assertion you make to an experimentalist, said Peirce, ‘‘he will 
either understand as meaning that if a given prescription for an 
experiment ever can be and ever is carried out in act, an experience 
of a given description will result, or else he will see no sense at all 
in what you say.’’?° I suggest, however, that the methods of the 
practising lawyer had quite as much to do with it. Peirce in fact 
professed to have done no more than follow the lead of one of the 
lawyers in the group, ‘‘a marvelously strong intelligence,’’ Nicholas 
Green. 


He was one of the most interested fellows [said Peirce], a skilful lawyer 
and a learned one, a disciple of Jeremy Bentham. His extraordinary power 
of disrobing warm and breathing truth of the draperies of long worn formulas, 
was what attracted attention to him everywhere. In particular, he often urged 
the importance of applying Bain’s definition of belief, as ‘‘that upon which 
a man is prepared to act.’’ From this definition, pragmatism is scarce more 
than a corollary; so that I am disposed to think of him as the grandfather of 
pragmatism.11 


10 Collected Papers, 5.411. 

11 Cf. Holmes: Collected Legal Papers, p. 298, on the connection between 
idea or belief, act, and law. On Green, see The Centennial History of the 
Harvard Law School, 1817-1917 (1918), pp. 214-215: ‘‘his weakness, if he 
had any, as an instructor was his contempt for the maxim stare decisis. He 
loved to attack adjudications.’’ Brooks Adams, who was then a student at 
the Harvard Law School, says: ‘‘than Green, I never listened to a greater 
lecturer,’’ and paints a picture of Green, Holmes, and Bigelow at work ‘‘in 
the old library in the old courthouse’’: Boston University Law Review, Vol. I 
(1921), pp. 168-171. Green had previously taught philosophy and economics 
in Harvard College: Historical Register of Harvard University (1937), p. 232. 
Some notion of his philosophic attainments—‘‘his extraordinary power of 
disrobing warm and breathing truth of the draperies of long worn formulas’’ 
—may be got from an article on ‘‘Proximate and Remote Cause’’ which he 
published shortly after the Metaphysical Club began meeting: American Law 
Review, Vol. 4 (1869-1870), pp. 201-216. Starting from the first of Bacon’s 
‘‘Maxims of the Law,’’ ‘‘In jure non remota causa, sed proxima, spectatur,’’ 
he showed that Bacon ‘‘had elsewhere taught that the neglect of the remote 
and the search for the proximate cause was the key to all science. Now 
when treating of a particular science, he reasserts it in regard to that science.’’ 
He then went on to an erudite account of the various scholastic discussions of 
the distinction, and praised the schoolmen and especially Duns Scotus for their 
services in ‘‘separating and defining ideas,’’ ‘‘making those ideas clear and 
distinct which had before dwelt in formless confusion in the human mind.’’ 
(It may have been Green who introduced Peirce to scholasticism; except for 
incidental references in the Journal of Speculative Philosophy, Vol. 2 (1868), 
pp. 156, 191, 203, evidence of Peirce’s serious study of it dates from his 
review of Fraser’s edition of Berkeley in the North American Review in 
October, 1871, nearly two years after Green’s article.) For ideas about the 
facts with which law deals, which may have suggested the prediction theory 
of what law is, see especially Green’s two concluding paragraphs: ‘‘We can- 
not add clearness to our reasoning by talking about proximate and remote 








90 THE JOURNAL OF PHILOSOPHY 


The historian would like to know out of what need pragmatism 
grew. What were the members of the group doing that would 
afford material for their discussions? Wright was lecturing on 
psychology and working on his major essay, ‘‘The Evolution of 
Self-Consciousness,’’ to which James owed so much. Peirce was 
lecturing on logic and philosophy of science, reviewing Fraser’s 
edition of Berkeley, assisting in the Harvard Observatory, and 
working for the Coast Survey. James was nursing his health and 
reading Renouvier ; his teaching career had not yet begun. Green, 
Gray, and Holmes were practising lawyers. Green was lecturing 
on criminal law, Gray on conflict of laws and on evidence, and 
Holmes on jurisprudence. Holmes had succeeded Gray as editor 
of the American Law Review, and was revising Kent’s Commen- 
taries on American Law, with some assistance from Warner, who 
was still a student at the Law School. Gray had already set him- 
self the two tasks for whose accomplishment he is best known: a 
book on the Rule against Perpetuities which should be a model 
textbook, and a book on analytical jurisprudence.'” 

Most important of all, perhaps, was the fact that Langdell’s 
administration was just beginning at the Law School, with two in- 
novations about which Holmes and Gray had doubts but to which 
they were in time fully converted. These were the case method of 
instruction, and the treatment of Torts as a separate subject. The 
first casebook for use in teaching was Langdell’s Selection of Cases 
on the Law of Contracts, in the preface of which he said: ‘‘ Law, 
considered as a science, consists of certain principles or doctrines. 
. . . Each of these doctrines has arrived at its present state by slow 
degrees; . . . it is a growth extending in many cases through cen- 
turies. This growth is to be traced in the main through a series 
of cases... .’’ Holmes in reviewing it said: ‘‘Tracing the growth 
of a doctrine in this way not only fixes it in the mind, but shows 
its meaning, extent, and limits as nothing else can.’’ It also con- 
firmed a remark Holmes had previously made, that ‘‘judges know 
how to decide a good deal sooner than they know why.’’ But he 
did not share Langdell’s belief in the study of cases to the exclu- 
sion of textbooks.'* 


causes and effects when we mean only the degree of certainty or uncertainty 
with which the connection between cause and effect might have been antici- 
pated.’’ 

12 Quinquennial Catalogue of the Law School of Harvard University (1910), 
p. viii; Historical Register of Harvard University (1937); Centennial History 
of the Harvard Law School (1918), pp. 205-214. 

18 American Law Review, Vol. 5 (1870-1871), pp. 340-341, 539-540; Vol. 
6 (1871-1872), pp. 353-354. The connection with embryology and evolution 
comes out more clearly in Holmes’s later observations: ef. Shriver, pp. 89-94. 
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Nicholas Green was given charge of the course in Torts and 
made an abridgment of a standard English textbook for the use of 
his students. Holmes in reviewing it made the famous statement: 
‘‘We are inclined to think that Torts is not a proper subject for a 
law book.’’ But he looked for the day when the matters grouped 
under that head should be treated philosophically as an integral 
part of the entire body of the law, and wished that Green would 
apply his ‘‘subtle and patient intellect’’ to the task." 

In the preceding year, shortly after the Metaphysical Club be- 
gan its meetings, Green reviewed at length a treatise on the law of 
negligence, whose publisher boasted that the authors had con- 
structed their work on a plan ‘‘at once philosophical and practi- 
eal.’’? Green said it had a sort of practicality, but was in no sense 
philosophical. ‘‘It is the first requisite of a philosophical treatise 
that its subject should be philosophically defined. . . . A true defi- 
nition is an analysis. Negligence is a legal term. Like other legal 
terms, its meaning is complex. A separate statement of each of the 


elements which go to make up that meaning is essential to its defi- 
nition.’’ 1° 


14 American Law Review, Vol. 5 (1870-1871), pp. 340-341; Shriver, pp. 
44-45. Ten years later Holmes taught the same course, used Ames’s case- 
book, and was completely won over to the case method: Collected Legal Papers, 


p. 45. Holmes’s own efforts ‘‘to discover whether there is any common ground 
at the bottom of all liability in tort’? may be followed in ‘‘The Theory of 
Torts,’’ American Law Review, Vol. 7 (1873), pp. 652-663; Chs. III and IV 
of The Common Law; Collected Legal Papers, pp. 62-80, 117-137; 190-191, 
222-223; and Holmes-Pollock Letters, Vol. I, pp. 35-39, 54, 62-63. Gradually 
working out the doctrine of ‘‘the external standard’’ through a series of 
decisions, Holmes was quite consciously shaping the law of torts on the Massa- 
chusetts bench. ‘‘I want to get it all on the footing of the reasonably-to-be- 
contemplated.’’ ‘‘The general criterion of liability in tort for which I have | 
contended . . . is the tendency of an act under the circumstances known to the 
actor—according to common experience. If the probability of harm is very 
great and manifest the act is called malicious or intentional. If less but still 
sufficient to impose liability it is called negligent.’’ ‘‘. .. the difference be- 
tween intent and negligence, in a legal sense, is ordinarily nothing but the 
difference in the probability, under the circumstances known to the actor and 
according to common experience, that a certain consequence, or class of con- 
sequences, will follow from a certain act.’’ This is an eminently pragmatic 
way of going at’ the facts with which law deals, and all of a piece with the 
prediction theory of what law is. (For an estimate of the importance of 
Holmes’s work in this connection, see John H. Wigmore: ‘‘ Justice Holmes 
and the Law of Torts,’’ Harvard Law Review, Vol. 29 (1915-1916), pp. 601- 
616. Wigmore thinks the scientific discussion and harmonization of our torts 
system will never be possible until the basic scheme of Holmes’s ‘‘ Privilege, 
Malice and Intent’’ is carried out into all details by some qualified person.) 
15 American Law Review, Vol. 4 (1869-1870), pp. 350-353. 
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As a disciple of Bentham, Green would have found a model of 
such definition in the Fragment on Government, where Bentham 
defines legal duty in terms of legal right and right in terms of 
punishment. ‘‘That may be said to be my duty ... which you 
. . . have a right to have me made to do. . . . What you have a 
right to have me made to do... is that which I am liable, ac- 
cording to law, upon a requisition made on your behalf, to be pun- 
ished for not doing. I say punished: for without the notion of 
punishment (that is of pain annexed to an act . . .) no notion can 
we have of either right or duty. Now the idea belonging to the 
word pain is a simple one. . . .”’ Bentham thought this the only 
way of expounding legal terms such as duty, right, power, title; 
he thought of it as a matter of resolving complex ideas into simple 
ones ; but to the founders of pragmatism it must have seemed more 
important that this was the only kind of definition which made it 
empirically verifiable whether one had such and such a duty or not. 

Now to the point for which all that precedes has been prepara- 
tion. Pragmatism as a general doctrine was first announced (with- 
out the name) in a paper written by Peirce and read to the Club 
in November, 1872, but not published until six years later, when 
the Club had ceased to exist.1° The only application of the doc- 
trine put into print during the Club’s lifetime was Holmes’s first 
formulation of the prediction theory of law. In April, 1871, 
Holmes was appointed University Lecturer on Jurisprudence for 
the following school year. For the first time he thus had need to 
define not merely the fundamental legal concepts but the concept 
of law itself. This, I suggest, was the need under pressure of 
which both the prediction theory and pragmatism took form. The 
inevitable text for such a course was Austin’s Lectures on Juris- 
prudence, and Holmes’s views were shaped on that massive anvil.*’ 


16 Perry, Vol. I, p. 332: ‘‘He read us an admirable introductory chapter 
to his book on logic the other day,’’ i.e., about November 20, 1872. Peirce: 
Collected Papers 5.13: ‘‘Our metaphysical proceedings had all been in winged 
words ... until at length, lest the club should be dissolved, without leaving 
any material souvenir behind, I drew up a little paper expressing some of the 
opinions that I had been urging all along under the name of pragmatism. 
This paper was received with such unlooked-for kindness, that I was en- 
couraged, some half dozen years later, on the invitation of the great publisher, 
Mr. W. H. Appleton, to insert it,.somewhat expanded, in the Popular Science 
Monthly for November, 1877 and January, 1878 . . .’’ under the titles ‘‘The 
Fixation of Belief’? and ‘‘How to Make our Ideas Clear.’’ By that time 
Wright and Green were dead; Holmes, Gray, and Warner had married, and 
James was about to; Peirce had left Cambridge and his first wife had left 
him; and the Club had long ceased to meet. 

17 When the study of Roman law was urged as making for philosophic 
grasp, Holmes said that for that purpose Bentham’s Fragment and Austin’s 
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In April, 1872, Pollock published in England an article arguing 
that Austin, by treating command as the essence of law, had con- 
fined it within an unduly narrow boundary.'** In July, 1872, four 
months before Peirce read his paper, Holmes published, under the 
guise of a notice of Pollock’s article, a brief summary of his own 
lectures. Taking a different tack from Pollock’s, he pushed to its . 
logical conclusion Austin’s view that custom only became law by 
the tacit consent of the sovereign manifested by its adoption by the 
courts, and that before its adoption it was only a motive for de- 
cision. What more, Holmes asked, was the decision itself in rela- 
tion to any future decision ? 


What more indeed is a statute; and in what other sense law, than that we 
believe that the motive which we think that it offers to the judges will prevail, 
and will induce them to decide a certain case in a certain way, and so shape 
our conduct on that anticipation? A precedent may not be followed; a statute 
may be emptied of its contents by construction, or may be repealed without a 
saving clause after we have acted on it; but we expect the reverse, and if 
our expectations come true, we say that we have been subject to law in the 
matter in hand. It must be remembered . . . that in a civilized state it is not 
the will of the sovereign that makes lawyers’ law, even when that is its source, 
but what a body of subjects, namely, the judges, by whom it is enforced, say 
is his will.19 The judges have other motives for decision, outside their own 
arbitrary will, beside the commands of their sovereign. And whether those 
other motives are, or are not, equally compulsory, is immaterial, if they are 
sufficiently likely to prevail to afford a ground for prediction. The only ques- 
tion for the lawyer is, how will the judges act? Any motive for their action, 
be it constitution, statute, custom, or precedent, which can be relied upon as 
likely in the generality of cases to prevail, is worthy of consideration as one 
of the sources of law, in a treatise on jurisprudence. Singular motives . 
are not a ground of prediction, and are therefore not considered.2° 


o 


Lectures were worth the whole corpus, American Law Review, Vol. 7 (1872- 
1873), p. 579; Shriver, pp. 34-35. For later estimates of Austin, see Col- 
lected Legal Papers, pp. 157, 197, 301. It is worth noting that one of Dewey’s 
early essays was on ‘‘Austin’s Theory of Sovereignty,’’ Political Science 
Quarterly, Vol. 9 (1894); pp. 31-52. 

18 **Law and Command,’’ Law Magazine and Review, n.s., Vol. 1 (1872), 
pp. 189-205. Pollock concluded by suggesting this quite unpragmatic defini- 
tion: ‘‘Law in the widest sense is a condition or assemblage of conditions 
under which the evolution of things proceeds; law in the special sense is a 
condition or assemblage of conditions under which the evolution of a society 
proceeds, and the determination of which is part of the collective consciousness 
of that society.’’ 

19 Did Holmes already know Hoadly’s dictum? (Cf. n. 23 below, and 
Hughes: Addresses and Papers, 1908, p. 139: ‘‘We are under a Constitution, 
but the Constitution is what the judges say it is... .’’) 

20 American Law Review, Vol. 6 (1871-1872), pp. 723-725; Shriver, pp. 
21-29. Peirce’s nearest approaches to the principle of pragmatism prior to 
this date were these: (1) In 1868 he had said that the meaning or intellectual 
value of a thought lies ‘‘in what this thought may be connected with in rep- 
resentation by subsequent thoughts; so that the meaning of a thought is 
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By comparing this with a similar criticism of Austin by Holmes two 
years before,” in which, however, there is no trace of the prediction 
theory, we may reasonably assure ourselves that it was invented 
between 1870 and 1872, that is, during the most active years of the 
Metaphysical Club. Since the general doctrine which Peirce called 
pragmatism was worked out in the Club in these same years, we 
may safely infer either that the prediction theory was developed by 
applying that doctrine to the special case of law, or, as I think more 


likely, that pragmatism was a generalization of the prediction theory 
of law.?? 


Though Holmes developed the theory at length and more con- 
sistently twenty-five years later in ‘‘The Path of the Law,’’ he did 
not work out systematically there or elsewhere the distinction be- 
tween law and its sources. This was definitively done in 1909 by 
Gray in his long-projected work on analytical jurisprudence, The 
Nature and Sources of the Law. The distinctive feature of Gray’s 
book is the doctrine that all law is judge-made law and that legis- 
lative acts or statutes are merely sources of law, along with judicial 
precedents, opinions of experts, customs, and principles of morality, 
including public policy.”® 


altogether something virtual.’’ (2) In 1871 he had suggested this ‘‘rule for 
avoiding the deceits of language’’: ‘‘Do things fulfil the same function 
practically? Then let them be signified by the same word. Do they not? 
, Then let them be distinguished.’’ Collected Papers 5.289; North American 
Review, Vol. 113 (1871), p. 469. (When Holmes met Pollock in England in 
1874 he gave him a copy of this article along with others, and their sixty 
years’ correspondence starts from Pollock’s half-way agreement ‘‘that the 
only definition of law for a lawyer’s purposes is something which the Court 
will enforce.’’) 

21 American Law Review, Vol. 5 (1870-1871), pp. 4-5; Shriver, pp. 36-38. 
*“It is the merit of the common law that it decides the case first and determines 
the principle afterwards.’’ ‘‘... the rules of judge-made law are never 
authentically promulgated as rules, but are left to be inferred from cases.’’ 

22 The Italian philosopher, Vico (1668-1744) has some brilliant pages in 
his Scienza nuova deriving the Socratic and post-Socratic logic, metaphysics, 
and moral philosophy from the disputations of the Athenian assembly and 
courts: first popular government; then laws; then philosophy (ed. Nicolini, 
1928, $1040-§1043). 

23 See esp. pp. 100, 124-125 (in 2d ed., 1921). ‘‘The shape in which a 
statute is imposed on the community as a guide for conduct is the statute as 
interpreted by the courts. To quote again from Bishop Hoadly: ‘Whoever 
hath an absolute authority to interpret any written or spoken laws, it is he 
who is truly the Law-giver to all intents and purposes, and not the person who 
first wrote or spoke them.’’’ This, Gray’s favorite quotation, was supplied 
by. Holmes; cf. Harvard Law Review, Vol. 6 (1892-1893), p. 33, n. 1. Holmes 
modestly suppressed this fact in his eulogy of Gray: ‘‘I think he could have 
given a clear account of the Bangorian controversy .. .’’ John Chipman Gray 
(1917), p. 48; Shriver, p. 134. 
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Though Gray’s is the best book of its kind, and might be re- 
garded as an elaboration of Holmes’s essay of 1872, Holmes was 
not satisfied; and in three letters to Pollock in 1928 and 1932 he 
still dreamed of writing ‘‘a little book embodying my views on the 
ultimates of the law,’’ ‘‘a first book of the law keeping to hard 
fact and using no images,’’ ‘‘getting rid of all talk of duties and 
rights—beginning with the definition of law in the lawyer’s sense 
as a statement of the circumstances in which the public force will 
be brought to bear upon a man through the Courts, and expounding 
rights as the hypostasis of a prophecy.’’ ** 

Thus, after ten years of further practise and teaching, and fifty 
years on the bench, Holmes still adhered to the theory he had first 
worked out in the circle in which pragmatism was born. So far as 
I can discover, though of course he had much else to say about the 
law, he never proposed another definition, or entertained another 
conception, of it.2> Why, then, did he never call his prediction 
theory pragmatic, and why did neither James nor Peirce ever cite 


24 Holmes-Pollock Letters, Vol. II, pp. 213, 307; cf. pp. 64, 200, 212, and 
Collected Legal Papers, p. 313: ‘‘But for legal purposes a right is only the 
hypostasis of a prophecy—the imagination of a substance supporting the fact 
that the public force will be brought to bear upon those who do things said 
to contravene it—just as we talk of the force of gravitation accounting for 
the conduct of bodies in space. One phrase adds no more than the other to 
what we know without it.’’ 

25 Of course I do not mean that the prediction theory was the whole of 
Holmes’s philosophy of law. Even in ‘‘The Path of the Law’’ it is only 
the first of three main points and needs to be interpreted in the light of the 
other two. The second point is that, ‘‘still with a view to prediction,’’ the 
lawyer will be ‘‘interested in discovering some order, some rational explanation, 
and some principle of growth for the rules’’ upon which judges profess to rest 
their decisions. He must guard against ‘‘the notion that the only force at work 
in the development of law is logic.’? The real grounds of decision are and 
must be considerations of public policy, and by leaving these considerations 
unexpressed and often unconscious, the judge clothes with a delusive appearance 
of exactness what must from the nature of the facts be inexact and uncertain. 
The third and last point is a statement of the ideal toward which Holmes 
thinks the law moves, ‘‘ when the part played by history in the explanation of 
dogma shall be very small, and instead of ingenious research we shall spend 
our energy on a study of the ends sought to be attained, and the reasons for 
desiring them.’’ {May not the title and theme of Dewey’s Quest for Cer- 
tainty have been suggested by these sentences under the second point: ‘‘The 
language of judicial decision is mainly the language of logic. And the logical 
method and form flatter that longing for certainty and for repose which is in 
every human mind. But certainty generally is illusion, and repose is not the 
destiny of man.’’ Dewey quoted them first in an article on ‘‘ Logical Method 
and Law,’’ Philosophical Review, Vol. 33 (1924), p. 564, and again in ‘‘ Justice 
Holmes and the Liberal Mind,’’ New Republic, Vol. 53 (1927-1928), p. 211. 
His Gifford Lectures were delivered in 1929.) 
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it as a model of pragmatic method? ** -Because, I suggest, they had 
no interest in law or in social philosophy, and because Holmes lost 
touch with Peirce,?’ associated pragmatism with James, thought the 
name pedantic, and had no sympathy with the speculations James 
invoked it to bless.” 


26 Peirce’s only mention of Holmes is in his account of The Metaphysical 
Club: ‘‘Mr. Justice Holmes, however, will not, I believe, take it ill that we are 
proud to remember his membership; nor will Joseph Warner, Esq.’’ James 
never refers to Holmes, unless there is an anonymous reference in The Will to 
Believe, where he says ‘‘a learned judge’’ once said to him that ‘‘few cases 
are worth spending much time over: the great thing is to have them decided 
on any acceptable principle, and got out of the way.’’ 

27 There is no record of Holmes having read anything by Peirce until the 
summer of 1923, when he read the papers Cohen had just collected under the 
title Chance, Love and Logic (Holmes-Pollock Letters, Vol. II, p. 122). Yet 
Holmes’s general outlook was closer to Peirce’s than to James’s, and many 
phrases, including his formulas for truth, read like echoes of Peirce’s con- 
versation—or was it the other way around? 

28 It would be hard to find in American history a man in whon, in his 
twenties, the ambition of philosophy was so overmastering a passion as in 
Holmes. It was that, of course, that drew him and James together, but it 
was that, in the end, that divided them. James was at heart a moralist and 
reformer, whose early enthusiasm for science was to work itself out in moral 
psychology and religious pathology. Holmes was something of an enigma to 
him. On the one hand, as early as 1868 he began to sense in Holmes what 
seemed to him a too cosmic-centered consciousness. On the other hand, he, 
and indeed the entire James family, was appalled by the intensity with which 
Holmes dug his way into the law. James began to suspect him of cold-blooded, 
conscious egotism and conceit, to see him as ‘‘a powerful battery, formed like 
a planing machine to gouge a deep and self-beneficial groove through life.’’ 
In 1869 he prophesied that Holmes would not stop short of the Chief Justiceship 
of the United States Supreme Court. Though Holmes read James’s Psychology 
in 1890, ‘‘every word of it,’’ he said, ‘‘with delight and admiration,’’ his 
praise thereafter was always qualified. The Will to Believe made demands on 
the universe which were ‘‘too nearly the Christian demands without the scheme 
of salvation.’’ Parts of Pragmatism—‘‘ pedantic name’’—seemed to be on the 
way to his own humbler formula for truth, ‘‘but I am more sceptical than you 
are.’’ After James’s death Holmes wrote to their mutual friend Pollock that 
it ‘‘cuts a root for me that went far into the past, but of late, indeed for many 
years, we had seen little of each other and had little communication except as 
he occasionally sent me a book. Distance, other circumstances and latterly 
his demi spiritualism and pragmatism, were sufficient cause. His reason made 
him sceptical and his wishes led him to turn down the lights so as to give 
miracle a chance.’’ Santayana’s Life of Reason and later his Scepticism and 
Animal Faith seemed closer to his own way of thinking, but ‘‘I think he 
improvises and obscures the foundations of his thought with too many tickling 
words.’’ Finally he discovered his affinity with Dewey, but if he made any 
connection between Dewey and James it does not appear in his letters. (Perry 
Ch. XXX and Vol. II, pp. 457-462; Holmes-Pollock Letters, Vol. I, pp. 78, 101, 
122, 139, 167, 191, 192, 260; II, 132, 133.) 
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If Holmes and Dewey had met in 1897 or shortly thereafter, 
there might be a different story to tell. They had enough in com- 
mon to learn from their differences, as Holmes and James, or Holmes 
and Peirce, beyond a point early reached, had not. 

M. H. Fiscu. 


WESTERN RESERVE UNIVERSITY. 





COMMENTS AND CRITICISM - 


THE WIDER SETTING OF ‘‘FELT TRANSITION ’”’ 


MONG the continued evidence that William James’s thinking 
has a vital part in the present moment, two recent articles in 

this JOURNAL, one by Professor John Dewey ' and the other by Dr. 
Victor Lowe,” have perhaps a significant place. Though these have 
widely different interests they seem to the writer to meet at their 
central points and to suggest an issue from James’s philosophy of 
profound significance. It is an issue that was powerfully driving 
within James himself but was blocked by other motifs in his think- 
ing and in the currents of thought at the beginning of the century. 
Dr. Lowe’s study is ‘‘dominated by an interest in the premises 
required for a certain type of metaphysics,’’* that initiated by 
James and developed by Whitehead. Dewey’s study is interested 
in easing from James’s memorial his involvement in metaphysics 
by manifesting how naturally his thought took up and declared a 
biological behaviorism, and in bringing his prestige where it would 
thus rightly belong, squarely behind this biological behaviorism. 
‘‘Before taking up in detail,’’ he says, ‘‘the whittling down of the 
mental or psychical subject as it occurs in the Psychology, I shall 
say something about the position which, if it had been developed 
positively and in detail, would have rendered unnecessary from 
the start any reference even to the ‘passing thought’ as that which 
remains from the old substantial subject.’’* This position, set- 
ting aside the substantial subject, thus completely with it sets aside 
all metaphysics—so perhaps we may complete the main intent of 
the study—all puzzle-headed difficulties and wire-drawn arguments 
concerning knowledge by an ‘‘ontological’’ subject of an ‘‘onto- 
logical’’ object. Knowledge like all experience we empirically 


1‘*The Vanishing Subject in the Psychology of James,’’ Vol. XXXVII 
(1940), pp. 589-599. 

2‘*William James and Whitehead’s Doctrine of Prehension,’’ Vol. 
XXXVIII (1941), pp. 113-126. 

3 Ibid., p. 125, note. 

4 Ibid., p. 591. 
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have. Success in learning ‘‘how to know economically, liberally, 
effectively,’’ is the measure of success in civilization ; and the clari- 
fying of this success which is the task of philosophy makes philos- 
ophy an effective instrument of advance. But ‘‘a problem of 
knowledge in general [of knowledge of ‘the ontological’] is, to 
speak brutally, nonsense.’’ © 

Since the plain conjunctive experience which is the very defi- 
nition of what is ‘‘radical’’ in James’s empiricism has its being, 
according to his most explicit statement, in passing thought, there 
is most certainly another exceedingly vigorous motif in James’s 
thought repeatedly declared by him to be his chief philosophic hope, 
which he had wished ardently to bring to adequate expression be- 
fore he died. If a biological or situational behaviorism really runs 
counter to this motif, yet moves more vitally with his spirit, 
James himself in his dearest philosophic expectation was follow- 
ing a will-of-the-wisp. Now it may be the case that a majority of 
those who knew and loved James believe today that this is the case 
—both those with him in the empiricist camp and those against 
him in the rationalistic. No doubt most empiricists will welcome 
the name ‘‘radical’’ while repudiating James’s often repeated defi- 
nition so that no meaning for the term remains to them except 
either an implied boast or merely the profession of an ideal. 

The writer has long held the view that the conjunctive experi- 
ence in James’s writings and the biological behaviorism (which 
Dewey shows as present if not worked out in James’s mind) seem- 
ingly so much at cross purposes rightly belong together and mu- 
tually support and fulfill each other. The purpose of this paper 
is to show how this is so. 

Dr. Lowe’s study goes, if quietly, yet unhesitatingly, to the 
support of James’s radical empiricism. He sums his argument up 
in recommending ‘‘a decision about his [James’s] doctrine [of the 
conjunctive experience] as all but necessary preliminaries to the 
evaluation of Whitehead.’’* It is pointed out that the fulcrum of 
Whitehead’s philosophy is his doctrine of the transmission of feel- 
ings. Sympathetic study of his philosophy depends upon initial 
conviction upon that point, precisely the doctrine that William 
James propounded with great vigor for twenty-five years. For 
later philosophers it is primarily directed upon the immediate tem- 
poral relation of ‘‘felt transition’’ displayed in ‘‘the plain con- 
junctive experience.’’ The rdle of Whitehead’s theory of pone 
sions is to develop this doctrine along general lines.* 


5 Experience and Nature, 1925, p. 21. 
6 Ibid., p. 125. 
7 Ibid., pp. 174 ff. 
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In this doctrine the present moment is presented as an atom or 
‘‘drop’’ of experience which has taken up the immediately past 
moment and holds it immanent in itself by a felt transition of 
next-to-next, which is itself a component contributing to the pres- 
ent drop of experience. The atomic structure of experience, basis 
of pluralism, together with the felt transition from drop to drop 
is the central point. A ‘‘drop’’ or atom of. experience, an ‘‘ac- 
tual occasion,’’ ‘‘prehends’’ its own immediate past pulse or atom 
of experience. ‘‘The simplest bits of self-disclosed experience are 
their own others.’’ No transcendental absolute assumed for the 
purpose of establishing rapport between self and other, knower 
and known, is any longer necessary. ‘‘There is no datum for ex- 
perience so small as not to show this mystery if mystery it be.’’ ® 

As a convinced radical empiricist, Dr. Lowe will maintain the 
integrity of any plain report of experience, and such he finds the 
report of James at this point to be. The immanence of the past 
in the present moment of experience ‘‘may,’’ he says, ‘‘if you like, 
be called the truism that that which is to be experienced must be 
brought within the experient occasion. What is not a truism is 
the identification—by the most gifted introspective observer and 
reporter in all modern philosophy—of felt transitions as the ob- 
servable elements by which an experience is found to be concrete 
of what was outside it; thus the truism is saved from being a mere 
predicament. There is no mystery, because what was outside 
came inside. There is no solipsism of the present moment, be- 
cause what is inside is felt as having come from outside. If it be 
said that this makes everything too easy, I reply that it is too hard 
to make the transition found by introspection mean anything 
else.’?® He then shows how really hard this is by clearly tracing 
the effects of the different attempts to make it mean something else. 

There remains, however, a hardness in this analysis of felt 
transitions, next-to-next from present to past drops or atoms of ex- 
perience, which still persists in presenting itself as, thus far, taken 
too easily as the plain disclosure of experience. Taken so, it is 
the strongest obstacle in the way of James’s insight into the rad- 
ical empiricist position that man must await such plain disclosure 
of experience for any genuine apprehension of either substantive 
or connective, of either process or unity. The difficulty lies not 
in the radical empirical fact of felt transition, but in what is taken 
as a felt transition, namely, that the subject perishes in becoming 
the immediate past, breaks up into ‘‘feelings’’ which meanwhile 


8 Quoted from Pluralist Universe, p. 283. 
9 Ibid., p. 117. 
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must get along without a feeler, but from which a novel feeler 
emerges to have these feelings and to perish in its turn and give 
place to a fresh novel emergent feeler. Passing thought, which 
is the thinker in James’s Psychology, is described there as an inte- 
gral pulse of thought or feeling which grows out of prior pulses 
and is also the active agent and the only agent which thinks or 
feels them together. ‘‘Some of the most vivid appeals to experi- 
ence and most persuasive analogies in James’s treatise are devoted 
to making this description seem natural.’’ ?° 

Nevertheless it is unlikely that the fate of James’s radical em- 
piricism rests upon his success at this point. Although felt tran- 
sition be truly empirical fact, the analysis of it here made is not 
disclosure of experience but is advanced upon an a priori position 
taken by ‘‘scientific’’ psychology,—that of the exclusion of any 
larger, more inclusive antecedent feeler or conator. The entire 
influence of a scientific atomism upon philosophy heads up in the 
unintelligible doctrine of the perishing and becoming of unity in 
the actual entity in each subjective-objective change. It has 
blinded us to any genuine disclosure of what really occurs in this 
most significant of all occasions of process; that is, it has blinded 
us to the wider setting of felt transitions. 

Now I believe it is the case that the disclosures of radical em- 
piricism go with traditional psychology in prohibiting antecedent 
subjects over against antecedent objects, which antecedent objects 
become at once antecedent subjects in another sense ‘‘ready for 
all predication.’’ Radical empiricism does exclude these, but it 
does not exclude—on the contrary, it clearly discloses—an ante- 
cedent feeler or unifying conation strongly urgent in the reflective 
organism producing situations, producing indeed Dewey’s con- 
tinuum of situations. It is antecedent in that it is operative or 
tensional before the subject-object and the subject-predicate rela- 
tions emerge to clearness. Dewey, in pointing to a biological or 
a situational behaviorism in James, when all that is involved is 
made to appear, is pointing to precisely this antecedent conative 
unity. It is recognized in James, Dewey, and Mead only as the 
biological organism. This is because in the treatment of knowl- 
edge, ‘‘how we know,’’ the field of broad objective experience is 
always in question. It remains so even for James as a metaphysi- 
cian, and causes a right-about-face from radical empiricism to real- 
ism. But in the pathway back to origins via operative ‘‘had’’ 
or, with James, ‘‘felt’’ transitions, this whole type of philosophy 
hovers near the fount and origin of empiricism—the original inner 


10 Ibid., p. 124. 
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perception not of the subject but of the conator. This conator is 
the immediate empirical counterpart of the reflective organism 
which, as such, is observed objectively and in bodily form. From 
its behavior had experience is inferred, but only because such ex- 
perience has been previously had by him who does the inferring. 
The conator carries with it in its had or felt nature, and for de- 
velopment, the whole subjective-objective world including reflec- 
tive organisms and communication, and there is no genuinely rad- 
ical empiricism that does not recognize this. 

It is in violation of the spirit of the advancing empirical move- 
ment that the ‘‘radical empiricism’’ of James and the ‘‘immedi- 
ate empiricism’’ of Dewey and Mead, while rightly excluding an 
antecedent subject, have strongly implemented an equally-mislead- 
ing antecedent object—misleading into an alien realism. 

It must surely be recognized that in saving experience from an 
artificial and sophisticated epistemological reduction and in carry- 
ing it back to its public habitat where scientific knowledge ob- 
tains and advances, a realm including all history, experience is 
weighted with objectivity in a way quite contradictory to the basic 
position to which empiricism had advanced in recent times. That 
position, put in Dewey’s terms, is that all things, including knowl- 
edge itself (involving James’s transitive elements of experience) 
are had or felt before they are known. There is perhaps no better 
place at which to bring out this point of weighting experience 
with objectivity than Dewey’s analysis of the critical point in 
James’s Psychology in the article in question. James is quoted as 
follows : ‘The first sensation an infant gets is for him the universe. 
. .. Here the young knower [the infant, not a mental state] 
[brackets Dewey’s] meets and greets his world.’’** After describ- 
ing the arrival of the knowledge of ‘‘what heartburn is’’ James 
(quoted by Dewey) goes on, ‘‘The first spaces, times, things, quali- 
ties, experienced by the child probably appear, like the first heart- 
burn, in this absolute way, as simply beings, neither in nor out of 
thought.’’ 

But that all these are objective beings for James, before they 
are either in or out of thought, i.e., before the operation of knowl- 
edge is even had, before the subject-object is had by ‘‘the young 
. knower,’’ is plainly the case. It is just as plainly an error. It 
is by this error that the young infant is called a knower. For he 
is by James’s own statement in a sphere neither ‘‘in nor out of 
thought,’’ a condition where object is still vaguely merged in sub- 
ject. Doubtless the first sensation the infant gets is for him the 


11 Ibid., p. 595. 
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universe—is at the focus of a universal continuum. But that uni- 
verse is as much subject as it is object. Both subject and object 
are held in unity in his life urgency. It is James’s own strongly- 
occidental weighting of objectivity which causes him to call the 
first experiences of the infant by the name of beings. Dewey com- 
mends the objectivity of this position, but deplores the ‘‘neutral 
entities’’ of which this term beings is the germ because ‘‘his later 
writings . . . give the impression that these entities are a kind of 
stuff out of which both the subjective and objective are made— 
instead of the distinction being a question of the kind of object to 
which the quality is referred.’’ ?* 

But in reality, instead of being either of these, the entities in 
question are experiences which we have and are, in which we have 
not a neutral position, above all not neutral entities, but the merged 
unity of the subjective and the objective in original life urgency 
which in radically empirical philosophy is metaphysical ‘‘first- 
ness.’”’ We should bear in mind that Mead’s and Dewey’s situa- 
tional behaviorism maintains that the ‘‘inner attitude’’—an emo- 
tion, a percept, an image, a concept—is a real aspect of a situation, 
as against the Watsonian behaviorism. It is also a logically prior 
aspect. The objective or behavioral aspect is a counterpart of 
the inner inclusive conation which permits an objective psychology 
without the frustration of excluding the ‘‘inner’’—what we have 
and are. It should be held clearly in mind that from the viewpoint 
of Dewey’s immediate empiricism as of James’s radical empiricism 
the inner perception of what we have and are is primary, while 
the outer perception of the objective or behavioral aspect of experi- 
ence is secondary. The outer attitudes bring to awareness, to the 
center of the tensional field, to objectivity, experiences previously 
moving, perhaps passionately, toward a felt end, yet, so far as the 
process is concerned, moving below awareness since in them subject 
and object were merged. 

Now, to be sure, as Dewey affirms, knowledge itself is a thing 
had. This means that we are not aware of the operation of knowl- 
edge while it takes place. But after it has taken place we can 
bring it to the center of conation, tension, or attention, and observe 
that in it subject and object emerged out of a previous conation in 
whose unity they were merged. So the method of knowledge is 
neither subjective nor objective, but merged in life-urgency, even 
after it has operated and before it has itself been called by life- 
urgency to its tensional center to become the object of attention and 
analysis. 


12 [bid., p. 596. 
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Hence if we are true to the method of immediate empiricism we 
will recognize what we have and are as experience always prior to 
knowledge and so as an urgent unity of subjective and objective. 
We will see this urgent unity of subjective and objective bringing 
into clarity its combined opposition and unity in order to gain an 
instrument to the fulfillment of its urgency; and we will see that 
what we have and are, though prior to knowledge, is not excluded 
from knowledge, which overtakes, objectifies, and clarifies it in 
detail. The had process of knowledge itself is thus overtaken by 
a new movement of knowledge so that the transitive elements in 
experience disclosed as the operation of knowledge come to atten- 
tion and are known equally with the substantive. Dewey is saying 
just this in saying that knowledge is had, and James’s definition of 
radical empiricism is precisely that of Dewey’s immediate em- 
piricism. In every analysis of knowledge by either James or 
Dewey they are plainly implying this wider setting for felt transi- 
tions in conative unity. 

For the unity of the total had process of knowledge is certainly 
a more inclusive matter than the next-to-nextness of James’s plain 
conjunctive experience, and this total knowledge process as had 
before it is itself known, is the conative unity of the organism 
which, as above stated, lies back of Dewey’s or Mead’s biological 
or situational behaviorism. In excluding an antecedent subject in 
obedience to ‘‘scientific’’ psychology James excludes the had unity 
of life’s conation, or he includes it, as Dewey’s article is pointing 
out, as belonging to the physical organism which rises in the wide 
objective field of ‘‘experience’’ as nature or as all history. But 
this is to include it in a spurious way. Yet instead of ‘‘rendering 
unnecessary . . . any reference even to the ‘passing thought’ ’’ ?* 
this ‘‘behaviorist’’ motif in James when, as above, it is more fully 
disclosed, cherishes and corrects his report of experience at this 
point. It finds the subject, not antecedent, but arising in the pass- 
ing thought. As the subject is passing from a pulse of thought 
moving into the past and into objectivity to a novel pulse of thought 
becoming present out of the future, it provides an antecedent unity 
both to subject and to object which obviates that perishing and 
becoming of the subject in which the feeler emerges from its own 
feelings. Thus the felt transition, rendered intelligible, is vin- 
dicated. For to conclude with Professor Urban, as we must, that 
the notion of the emergence of the feeler from feelings which now 
become its feelings, but which were previously living their own 
life, is thoroughly unintelligible is to conclude that such is not the 


18 Ibid., p. 591. 
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disclosure of experience since the disclosure of experience could 
not be unintelligible. 

It is an inference due to an unjustified exclusion of an ante- 
cedent conative unity which occurred under cover of a justified 
exclusion of an antecedent subject. The feeler must arise from 
what become its own feelings because any more inclusive ante- 
cedent unity has been excluded and there is nothing else to be done. 
Almost at the outset the radical empirical method of disclosure of 
experience is left for a rationalistic method which makes an in- 
ferential analysis before having even considered the disclosure of 
inference in its ontological status—the rise of inference within 
experience. If this were the best that could be done, it would 
mean the failure of the radical empirical method. Then a less 
thorough-going, more traditional empiricism might call in rational- 
ism, trusting all validity not only of science but also of meta- 
physics to the issue of consequences, and Brentano’s ‘‘inner per- 
ception,’’ Bergson’s ‘‘intuition,’’ all non-sensuous perception, would 
then be unable to give a clear account of itself as metaphysical 
disclosure or to determine its philosophical character. 

It is only to return to the master conviction of William James 
that such is not the case and to reaffirm it now when distracting 
tendencies may have lost some of their force that I am reviewing 
his ‘‘plain conjunctive experience’’ in its wider setting in which 
felt transitions really have their intelligible way. To cast out all 
antecedent unity with the ‘‘antecedent subject’’ were to identify 
the subject with that prime ‘‘activity’’ which, from the experi- 
ential continuum, ‘‘carves out’’ the object and confronts it with 
its own subjective awareness; and this, of course, was far from the 
intention of James. 


Bruce W. BrotTHERSTON. 
Turts COLLEGE. 
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In Quest of Morals. Henry Lanz. (Scandinavian Prize Essay, 
1936.) Stanford University, California: Stanford University 
Press. London: Humphrey Milford, Oxford University Press. 
1941. xvi-+ 226 pp. $3.50. 


This is a volume which attempts much. It begins by explaining 
what kind of objective reality is recognized in relativity physics. 
It then traces some of the bearings of this kind of objectivity upon 
logic, biology, semantics, psychology, and metaphysics, and in the 
light of these speculations proceeds to study the objectivity of 
moral standards. , 
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The main thesis is briefly this: A rigid body has no objective 
length, since its length is relative to the frame of reference from 
which it is measured. But the Lorentz equations of transforma- 
tion enable us, knowing the length for any one frame of reference, 
to predict what it will be for any other frame. These transforma- 
tion equations are objectively true in a way that is compatible with 
relativity. Much the same situation is found in ethics. No di- 
rectly observable entity is objectively valuable, for its value will 
depend upon the ethical frame of reference, so to speak, from 
which it is judged. There are ethical transformation rules, how- 
ever, which show how values vary with different ethical frames of 
reference. These transformation rules, like those of Lorentz, are 
objectively valid. 

What is an ‘‘ethical frame of reference’’? The author offers 
several alternatives. Values are relative, for instance, to circum-, 
stances and opportunities. A courageous act may be valuable 
relatively to one ‘‘frame’’ of circumstances, but not relatively to 
another. What is objectively the case is that the value of courage 
changes with circumstances in a certain fixed way. (In the au- 
thor’s terminology, not followed here, the phrase ‘‘relative value’’ 
is replaced by ‘‘relative advantage.’’ The term ‘‘value’’ is re- 
served for ‘‘an invariant in transformation.’’) 

_ A word of criticism must now be inserted. We usually say 
that a courageous act is valuable, not ‘‘relatively to circumstances 
X,’’ but rather, ‘‘in circumstances X.’’ The little word ‘‘in,’’ so 
agreeably modest, merely enables us to limit the breadth of our gen- 
eralization—a procedure which heeds the well-known platitude 
that wide ethical generalizations are risky. It may be doubted 
whether the theory of relativity throws much new light on this 
point. The author promises much more, to be sure; he promises 
rules which permit us, having found courage valuable in cireum- 
stances X, to predict whether or not it will be valuable in cireum- 
stances Y. But these rules are promised, not given; and it is by 
no means obvious that they are obtainable in the same way that 
they have been obtained in physics. Physicists who use the same 
frame of reference have operational criteria which enable them 
to agree on an object’s measured length in that frame. Without 
this agreement, the Lorentz equations would be open to no inter- 
subjective test. _What is the ¢ase in ethics? Do people, envisaging 
the same sét of circumstances, agree on whether courage is valuable 
relatively to those circumstances? If so, the parallel to physics 
is interesting. If not, the parallel becomes precariously thin. 
Perhaps, however, this objection is surmounted by the author’s 
subsequent observations, to which we must now turn. 


.Y 
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Values are not relative to circumstances alone. For ‘‘value’’ is 
‘‘tentatively defined as a jointed object of desire and satisfaction.”’ 
Read in connection with the author’s remarks on ‘‘preference’’ and 
‘‘emotion,’’ this suggests a quite different conception of an ethical 
frame of reference. A thing is valuable relatively to the psycho- 
logical determinants of any person’s desires or satisfactions, such 
as his training or past experience. Relatively to a different set 
of psychological determinants of this sort, the thing will not be 
valuable. But there will, as usual, be objective rules which per- 
mit one to predict, knowing whether an object is valuable relatively 
to one set of determinants, whether it will be valuable relatively to 
another. 

If this is how an ethical frame of reference is to be conceived, 
then ethical transformation rules (which would, presumably, be 
ordinary psychological laws) might sensibly be hoped for. But 
an insistent question is sure to arise in the reader’s mind. Do 
these transformation rules serve the moralist in the same way that 
Lorentz’s equations serve the physicist? There is this marked 
difference: Physicists are wholly tolerant of other frames of refer- 
ence than the one they-decide to use, for the difference brings no 
conflict. In ethics, however, (so long as a frame of reference is 
identified with the psychological determinants of desire and sat- 
isfaction) a similar tolerance does not, and perhaps can not, exist. 
An enlarged German state is valuable relatively to the psycho- 
logical determinants of Nazi desires; it is not valuable relatively 
to the psychological determinants of Americans; but each nation- 
ality stands adamantly by its own frame of reference, neither re- 
specting that of the other. The ordinary ethical ‘‘objectivist’’ will 
not be consoled to know that if (contrary to fact) the Americans 
evaluated relatively to the psychological determinants of the Nazis, 
they would say that an enlarged German state was good—and vice 
versa. Yet that is all that Mr. Lanz’s objective transformation 
rules seem to say. In general, if people were caused to be differ- 
ent than they are, they might evaluate differently than they do; 
but one may discover this without the help of relativity theory. 

The critical tone of these remarks, however, is more severe than 
the book deserves. It must be acknowledged that Mr. Lanz’s work 
is in many ways stimulating—if not for its detailed analysis and 
final achievement, then at least for its imaginative fertility and 
boldness. His enthusiastic extensions of relativity theory are often 
more convincing than the above examples would indicate, and 
sometimes give to old problems a new freshness. His style is lucid, 
admirably unpedantic, and at times arrestingly forceful. Con- 
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sidered as a pioneering work, interesting for the later speculations 
to which it may give rise, the book is worthy of the reader’s atten- 
tion. 

First published in Swedish and Norwegian translations, in 1937, 
having won a prize in a contest conducted by the Swedish publish- 
ing house, Natur och Kultur, the book now appears in its original 
English version, with slight revisions. 


C. L. STEVENSON. 
YaLe UNIVERSITY. 
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Saint Thomas and Analogy. GERALD B. PHELAN. (The Aquinas 
Lecture, 1941.) Milwaukee: Marquette University Press. 1941. 
58 pp. $1.50. 


Father Phelan introduces the subject of this lecture by assert- 
ing, after Cajetan, that ‘‘ without an understanding of the doctrine 
of analogy it is impossible to acquire a knowledge of metaphysics”’ 
(p. 1). While this brief paper does not claim to give a full expo- 
sition of the doctrine, it does undertake to make explicit the special 
meaning of the word ‘‘analogy’’ as employed in metaphysics. 

Three distinct notions of analogy are distinguished. The first 
is found when two things are compared with respect to a character 
properly and univocally attributable to each, but which is of such 
kind as to admit of variation in degree or quantity; the familiar 
Euclidean theorems on proportion involve analogical signification 
of this type. The second type is found when a term properly at- 
tributable to one kind of thing, is used to designate something to 
which it does not properly apply, but to which it is applied because 
of a relation of causality or likeness linking it to that of which 
the term is a proper sign. This is the type of analogy mentioned 
by Aristotle, according to which we predicate ‘‘healthy’’ of food, 
because it produces health in the animal, or of urine in so far as 
it is a sign of a healthy condition of the animal, though properly 
speaking it is only a living organism that can be called healthy. 
Although Aristotle explicitly indicates that it is in this sense that 
the word ‘‘being’’ is analogical, its proper and primary signifi- 
cation being of substances (Metaph. IV, ch. 2), Father Phelan 
considers this type of analogical attribution ‘‘far too weak to 
bear the weight of metaphysical or transcendental predication’’ 
(pp. 28-29). 

Metaphysical analogy, also called ‘‘analogy of proper propor- 
tionality,’’ is said to be found when the perfection signified by a 
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term is not a univocal sign of anything whatsoever, but is ana- 
logical in its very meaning and intensional content. ‘‘Being,’’ 
and the other so-called transcendental terms, are said to be ana- 
logical in this sense. The term ‘‘being’’ signifies each thing that 
is, not by specifying its essence or mode of being, but by conno- 
tation of the proportionality holding between any act of existence 
and the thing or essence existing by that act. 


St. Thomas’ description of the third type of analogy . .. demands that 
the analogated perfection be not univocal either in its being or in the concept 
of it, but, on the contrary, that it both exist intrinsically in all of the analogies 
and in each according to a different mode. This is, indeed, a difference in the 
very likeness and a likeness in the very difference; not merely a mingling of 
likeness and difference wherein likeness is based upon a formal identity and 
difference is based upon a formal diversity. This is true analogy; for it is in 
being (essendo) that all beings are one yet the very being (esse) by which 
they are one is diverse in each, though proportionate to the essence of each. 
[Pp. 29-30.] 


The obscurity of this notion of analogy, as presented in direct 
statement, might be overcome through an exhibition of the func- 
tioning of the concept in metaphysical doctrine, where it is said 
to be of such primary importance. Unfortunately Father Phe- 
lan’s essay does not undertake this task, possibly because it is 
addressed to an audience well versed in modern scholastic litera- 
ture. It is clear, however, that this notion of analogia entis is 
closely associated with the doctrine of a real distinction between 
essence and existence, and with a quasi-analytic proof of the ex- 
istence of God grounded, like St. Anselm’s ontological argument, 
in necessary relationships discerned within the concept of being. 

It is also clear that this notion of analogia entis, like that of 
the real distinction between essence and existence, represents a 
profound modification of Aristotle’s metaphysics, needed in order 
to accommodate the latter to the Christian doctrine of creation. 
For Aristotle, the problem of the non-univocity of ‘‘being’’ turns 
on the difference between accidental and substantial signification ; 
to signify something as being in such or such manner is not the 
same as to signify it as being such or such a thing, although there 
is always a proportionality between what a thing can be (in the 
accidental mode) and what that thing is (in the substantial 
mode), by reason of the causal dependence of events or operations 
on their substantial factors or constituents. The scholastic doc- 
trine of analogia entis, however, transfers this analysis from the 
realm of becoming to that of substantial being, so that the pro- 
portionality, which Aristotle conceived to hold between events and 
substances, is located within substances as a proportionality be- 
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tween their existence and their essence. By this transposition 
there is obtained a proof of the existence of God as cause of the 
existence of substances, a proof of quasi-analytic type modelled 
after Aristotle’s analytic reduction of events to substantial causes. 

It is highly questionable that such a transposition is compatible 
with the philosophy of Aristotle, who described substances as 
things which have no cause of their being distinct from themselves 
(An. Post. II, ch. 9). But the significance of this notion of ana- 
logia entis for scholastic metaphysics, in its quest for a philosoph- 
ical approach to such Christian doctrines as that of creation and 
that of the transcendence of God, is apparent. 

KE. A. M. 


Empiricism and Natural. Knowledge. Stertinc P. LAMPRECHT. 
(Howison Lecture for 1938. University of California Publica- 
tions in Philosophy, vol. 16, No. 4, pp. 71-94.) Berkeley and 
Los Angeles: University of California Press. 1940. 25¢. 


The general theme of the present lecture is best indicated by the 
following quotation : ‘‘Sometimes empiricism has been primarily an 
appeal to concrete things, to what I shall call one’s ‘subject-matter,’ 
as that which has final authority over one’s thinking ; and sometimes 
it has been primarily an appeal to a certain method, to a favored 
procedure, as that which will lead most happily to human better- 
ment’’ (p. 72). It is the tendency of modern empiricism to con- 
cern itself primarily with method which the author deplores and 
finds unjustified if empiricism is to retain its full meaning. The 
origin of this tendency is traced to Locke himself. 

The author devotes considerable discussion to the analysis of 
Dewey’s empiricism. Notwithstanding considerable evidence to 
the contrary (which the author is careful to point out), Dewey is 
viewed as espousing the methodological type of’ empiricism. ‘‘.. . 
it is surely fair to see in Professor Dewey a continuance of that 
‘phase of the empirical tradition in which subject-matter is resolved 
into means for the pursuit of method. Even if the fact of subject- 
matter is acknowledged, that fact is overlooked save so far as it 
promotes the continued exercise of inquiry. However brilliant 
Professor Dewey’s analysis of empirical method may be, his state- 
ments stand as truncated empiricism’’ (p. 89). This is developed 
into a general charge against ‘‘some who advocate operationalism.”’ 
The operationalists ‘‘. . . seem to suppose that in knowing how to 
operate, and in knowing what results our operations produce, we 
remain uninformed about what the things themselves are upon 
which we are operating’’ (p. 90). 
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This emphasis on method in modern empiricism is then traced 
to its source in an ‘‘inadequate theory of mind.’’ A theory of 
mind to make up for this deficiency is then briefly sketched by the 
author. This theory rests upon the distinction between ‘‘intelli- 
gence’’ and ‘‘understanding.’’ ‘‘We may note empirically how in- 
telligence becomes understanding whenever the urgency of im- 
mediate problems gives way to the genuinely philosophic mood, that 
is, whenever concern for proficiency in method is amplified by 
curiosity in the nature of our subject matter’’ (p. 92). 


J. G. 


The Crisis of Our Age: The Social and Cultural Outlook. Prriem 
A. SoroKin. New York: E. P. Dutton & Co., Ine. 1941. 338 
pp. $3.50. 


Philosophers are becoming accustomed to the spectacle of grandi- 
ose sociological systems pasted together out of philosophical com- 
monplaces, personal prejudices, impressive labels, and copious 
charts and tables. After the four volumes of Pareto have come the 
four of Sorokin’s Social and Cultural Dynamics, of which this book 
is a popular Lowell Institute redaction, amplifying all the defects 
of the original. It is one long diatribe against what the author 
chooses to call ‘‘sensate culture,’’ in the course of which he argues 
angrily that he must be right about everything because he was mis- 
takenly called a Cassandra by ‘‘supposedly competent scholars’’ 
previous to 1929. The world’s present woes automatically vindi- 
cate, in other words, his own lurid analysis of them. Western cul- 
ture, he contends, was once properly integrated about ‘‘ideational 
truth,’’ that is—‘‘truth revealed by the grace of God, through his 
mouthpieces ... ;’’ but it was superseded at the Renaissance by 
the ‘‘sensate truth’’ which Locke exactly formulated. What we 
are now witnessing is the disintegration of the ‘‘supersystem of 
sensate culture’’ and all its wicked works; but fortunately that 
‘‘does not mean either deterioration or disintegration of our total 
culture, which has never been integrated’’ (p. 299). The author’s 
turgid denunciations of everything ‘‘sensate’’ approach the insen- 
sate, for there is not the slightest evidence in these pages that he 
comprehends, or wishes to comprehend, the significance of modern 
art, literature, or philosophy. The latter, instead of sticking to 
absolutes, ‘‘the cognition of essences and true reality,’’ turns out 
to be a ‘‘second-class sensory utilitarian science ...’’ (p. 110). 
As a prophet of the future, Sorokin is as facile and untrustworthy 
as he shows himself in manipulating the data of history so that 
they will fit his favorite categories. His ‘‘compact formula’’ for 
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emergence from the present crisis: ‘‘Ordeal—Catharsis—Charisma 
—Resurrection’’ is, in spite of all his scientific patter, just the old 
defeatist doctrine of total depravity in modern dress. It is alter- 
nately depicted as inevitable, and beyond man’s fatuous stupidity 
to achieve. Sensate democracy is not enough better than sensate 
fascism to be worth a battle. The only hope, apparently, is to call 
in Professor Sorokin, who knows all about’ the absolutes,—truth, 
beauty, and goodness, and that they are one,—and give him plenary 
power to nullify modernity and inaugurate the new integralist 
authoritarianism. From such friends should religion pray for de- 
liverance! 


H. A. L. 


The Ethics of Tolerance: Applied to Religious Groups in America. 
Ira EIsENsTEIN. New York: King’s Crown Press. 1941. viii 
+ 87 pp. $1.50. 


This timely and provocative study takes as its central problem 
the tolerance of the individual or unit within the group and the need 
for the group to protect itself against dissension and overthrow. 
Thus the theme is basic for democracy, especially in times of crisis. 
Mr. Eisenstein’s solution is in terms of what he calls the principle 
of equity, which is based upon the idea of polarity. The polar ex- 
tremes which must both be realized within society are taken to be 
individuality and codperation. Tolerance, or social equilibrium, 
exists when the separate poles sustain and reinforce each other; 
equity exists when there is an awareness of the relations and a de- 
liberate attempt at adjustment. ‘‘How long has one a right to de- 
mand equity? The answer is: One has a right to demand equity 
so long as there is no imminent danger that either pole tends to de- 
stroy the other’’ (p. 27). Im society one should strive for indi- 
viduality in so far as it tends to enhance codperation and for co- 
operation in so far as it tends to enhance individuality. 

Mr. Kisenstein’s application of his principle is often very in- 
genious. Although he is concerned fundamentally with religious 
groups, he is careful to draw some of the concrete political implica- 
tions of his procedure. But the very generality of the principle of 
equity as it is stated is itself a danger. For example, Mr. Hisen- 
stein writes in one place that religious leaders are sometimes afraid 
that the religion of America may become so intense as to destroy 
other loyalties, thus sacrificing individuality to codperation. He 
adds: ‘‘ And these fears are well founded. When patriotism be- 
comes too intense, the tendency arises to persecute all those who do 
not take their patriotism religiously’’ (p. 48). Yet in another 
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place (p. 85) he upholds in terms of equity the Supreme Court de- 
cision that members of the sect of Jehovah’s Witnesses salute the 
flag. This, he says, is necessary to preserve cooperation. But how 
about the pole of individuality ? 

One hopes that this study will prove a stimulus for further treat- 
ment, especially in the field of politics, of a problem so important 
for democratic theory. 


R. G. Ross. 
QUEENS COLLEGE, 


New York. 
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